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history, or other legal authority which
limits the Federal agency’s discretion
to comply with the provisions of the
management program.

The duty the Act imposes upon Federal
agencies is not set aside by virtue of
section 307(e). The Act was intended to
cause substantive changes in Federal
agency decisionmaking within the con-
text of the discretionary powers resid-
ing within such agencies. Accordingly,
when read together, sections 307(c) (1)
and (2) and 307(e) require Federal agen-
cies, whenever legally permissible, to
consider State-management programs
as supplemental requirements to be ad-
hered to in addition to existing agency
mandates.

(b) A Federal agency may deviate
from full consistency with an approved
management program when such devi-
ation is justified because of some un-
foreseen circumstances arising after
the approval of the management pro-
gram which present the Federal agency
with a substantial obstacle that pre-
vents complete adherence to the ap-
proved program.

§ 930.33 Identifying Federal activities
directly affecting the coastal zone.

(a) Federal agencies shall determine
which of their activities directly affect
the coastal zone of States with ap-
proved management programs.

(b) Federal agencies shall consider all
development projects within the coast-
al zone to be activities directly affect-
ing the coastal zone. All other types of
activities within the coastal zone are
subject to Federal agency review to de-
termine whether they directly affect
the coastal zone.

(c)(1) Federal activities outside of the
coastal zone, as defined in section
304(1) of the Act, are subject to Federal
agency review to determine whether
they directly affect the coastal zone.

(2) OCS oil and gas lease sale activi-
ties conducted pursuant to the Outer
Continental Shelf Lands Act (43 U.S.C.
1331 et seq.) are not Federal activities
which directly affect the coastal zone
within the meaning of section 307(c)(1)
of the Act, and, therefore, are not sub-
ject to review under this subpart.

[44 FR 37143, June 25, 1979, as amended at 50
FR 35213, Aug. 30, 1985]

§ 930.34 Federal agency consistency
determinations.

(a) Federal agencies shall provide
State agencies with consistency deter-
minations for all Federal activities di-
rectly affecting the coastal zone. The
Federal agency may provide the State
agency with this information in any
manner it chooses so long as the re-
quirements of this subpart are satis-
fied.

(b) Federal agencies shall provide
State agencies with a consistency de-
termination at the earliest practicable
time in the planning or reassessment of
the activity. A consistency determina-
tion should be prepared following de-
velopment of sufficient information to
determine reasonably the consistency
of the activity with the State’s man-
agement program, but before the Fed-
eral agency reaches a significant point
of decisionmaking in its review proc-
ess. The consistency determination
shall be provided to State agencies at
least 90 days before final approval of
the Federal activity unless both the
Federal agency and the State agency
agree to an alternative notification
schedule.

§ 930.35 Federal and State agency co-
ordination.

(a) State agencies should list in their
management programs Federal activi-
ties which, in the opinion of the State
agency, are likely to directly affect the
coastal zone and require a Federal
agency consistency determination.
Listed Federal activities must be de-
scribed in terms of the specific type of
activity involved (e.g., Federal rec-
lamation projects). In the event the
State agency chooses to describe Fed-
eral activities outside of the coastal
zone but likely to directly affect the
coastal zone, it must also describe the
geographic location of such activities
(e.g., reclamation projects in coastal
floodplains).

(b) State agencies should monitor un-
listed Federal activities (e.g., by use of
intergovernmental review process es-
tablished pursuant to E.O. 12372, re-
view, review of National Environ-
mental Policy Act (NEPA) environ-
mental impact statements, etc.) and
should notify Federal agencies of un-
listed Federal activities which Federal
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agencies have not subjected to a con-
sistency review but which, in the opin-
ion of the State agency, directly affect
the coastal zone and require a Federal
agency consistency determination.
State agencies must notify Federal
agencies within 45 days from receipt of
notice of the unlisted Federal activity,
otherwise the State agency waives its
right to request a consistency deter-
mination. The waiver does not apply in
cases where the State agency does not
receive notice of the Federal activity
(e.g., for those Federal activities which
are not processed through Intergovern-
mental Review Process established pur-
suant to E.O. 12372, NEPA review or a
similar procedure which permits State
agency monitoring).

(c) The recommended listing and
monitoring procedures described in
paragraphs (a) and (b) of this section
are neither a substitute for nor elimi-
nate Federal agency responsibility
under §§ 930.33(b) and 930.34 to provide
State agencies with consistency deter-
minations for all development projects
in the coastal zone and for all other
Federal activities which the Federal
agency finds directly affect the coastal
zone.

(d) If a Federal agency decides that a
consistency determination is not re-
quired for a Federal activity (1) identi-
fied by a State agency on its list or
through case-by-case monitoring, (2)
which is the same as or similar to ac-
tivities for which consistency deter-
minations have been prepared in the
past, or (3) for which the Federal agen-
cy undertook a thorough consistency
assessment and developed initial find-
ings on the effects of the activity on
the coastal zone, the Federal agency
shall provide the State agency with a
notification, at the earliest practicable
time in the planning of the activity,
briefly setting forth the reasons for its
negative determination. A negative de-
termination shall be provided to the
State agency at least 90 days before
final approval of the activity, unless
both the Federal agency and the State
agency agree to an alternative notifi-
cation schedule.

(Executive Order 12372, July 14, 1982 (47 FR
30959), as amended April 8, 1983 (48 FR 15587);
sec. 401, Intergovernmental Cooperation Act
of 1968, as amended (31 U.S.C. 6506); sec 204,

Demonstration Cities and Metropolitan De-
velopment Act of 1966 as amended (42 U.S.C.
3334)).

[44 FR 37143, June 25, 1979, as amended at 48
FR 29136, June 24, 1983]

§ 930.36 Availability of mediation for
negative determination disputes.

In the event of a serious disagree-
ment between a Federal agency and a
State agency regarding a determina-
tion related to whether a proposed ac-
tivity directly affects the coastal zone,
either party may seek the Secretarial
mediation services provided for in sub-
part G.

§ 930.37 Consistency determinations
for proposed activities.

(a) Federal agencies shall review
their proposed Federal activities which
directly affect the coastal zone in order
to develop consistency determinations
which indicate whether such activities
will be undertaken in a manner con-
sistent to the maximum extent prac-
ticable with approved State manage-
ment programs. Federal agencies are
encouraged to consult with State agen-
cies during their efforts to assess
whether such activities will be consist-
ent to the maximum extent practicable
with such programs.

(b) In cases where Federal agencies
will be performing repeated activity
other than a development project (e.g.,
ongoing maintenance, waste disposal,
etc.) which cumulatively has a direct
effect upon the coastal zone, the agen-
cy may develop a general consistency
determination thereby avoiding the ne-
cessity of issuing separate consistency
determinations for each incremental
action controlled by the major activ-
ity. A general consistency determina-
tion may only be used in situations
where the incremental actions are re-
petitive or periodic, substantially simi-
lar in nature, and do not directly affect
the coastal zone when performed sepa-
rately. If a Federal agency issues a
general consistency determination, it
must thereafter periodically consult
with the State agency to discuss the
manner in which the incremental ac-
tions are being undertaken.
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